Judicial System of Palestine [Under the British Mandate c. 1938]

By Emanuel Greenberg



Editor’s Introduction

My father was born in Jerusalem in 1912, a seventh generation native-born Israeli. His mother
taught Hebrew in the school system. At the time, Jerusalem was under the control of the Ottoman
Empire. After World War [ and the defeat of the Ottomans, Jerusalem and the surrounding

region, collectively known as Palestine, the League of Nations granted control of the territory to
the British in what was referred to as the British Mandate.

My father came to the United States shortly after he was born, his father being an American
citizen, At about his thirteenth birthday, he returned to Jerusalem with his family for about a
year, and then returned to the United States.

The family was poor and he worked his way through college and law school. After receiving his
LLB degree, he continued his studies and received an LLD degree, Doctor of Law. This is a
more advanced degree than the now commonly granted JD (Doctor of Jurisprudence) that has
replaced the older LLB degree. It was his plan to go back to Jerusalem and practice law there.
However, life happened and he married my mother. She was willing to go with him but my
father thought it might be too hard and dangerous for her and they remained here.

He passed away before my mother, and after her death I was rooting through the various things
an executor roots through, and I came across a copy of the present paper. I hadn’t known about
its existence until that time. The copy appears to be a semi-final draft, with some handwritten
inserts added to the typed pages and some uncorrected typos. My father was a meticulous writer
and would have been very careful to eliminate such typos in a final version of the copy. I suspect

that he wrote this pursuant to his LLD studies and reflects his then current intention to return to
Jerusalem to practice law.

I thought it presented some fascinating information about the way the Palestine judicial system
functioned among the three competing interests, Arab, Jewish and British. I have made no
changes to the article, It is a scan of the original. I did, however, modify the title page to reflect
the context and time frame described in the article. My addition to the title appears in the
bracketed portion.

Gary Greenberg
February 28th, 2021.




& review off the ovgonizalicn of the Judieisel system of Palostine chows,
gpor: analysis, thht it hep develepsd into iio prememi foum heosanse of 2 set of pofe
a3 ions peeviiaxy to Vhe combry of its prigin. Whils overy comnbry hes individusl
noeds which deternine the sed up of ite Judislel sustem, novhere else in the world
weve such 8 mulyitnds of pwoblioms and ponsidesations to be teken into hegount oy
here. It was fopobgible fo merely copy from some sther couniry an alyeady established
legel set-up bepsuse Palesiing is alone in the shavaeter of ibs 4ifficuliles, The
gountyy is ths mandate of the Loogue of Yatlong, with Great Brifein as the madatory
posar. Since Grent Britoin is repponsibls fo the Letigne for internal eonditiohs,
she ot be sereful $het no crune for protast is given either fo the minoriiy peoplss
under hey gusvdlanshio or %o the citizens of other mationg.

Tha inheblitents of Palosbine are no subingeied people to be trosted with
the ivon band of & congnexpr. It is mades up of Amabs vho sided the alliss 2 o nation -
and Jeows, who were Faoy thao wmost part allieg of rhe winning side and want 33 theiy rae-
wrd, pelfegovernment. Thiz lezds o two Gifficliles. Hivsh, neilther the Jews nor
the Axabs wish to be governsd by the other. Sspond England Pears Yo trpet the Ldw
winksbration of Jushive over her own oitisens and those of Huropean Countriss %o
nr:r,,_té.va:%. Yet both of thege grwoups mast he catersd to &nd their feslings talken inte
eaveiul consideration, legh txouble develop whish wewld oast sspergionc on Gread

Britainsts ability to iake chazge of the rondsie. O _\.ﬁ’j“"’" B sl ‘é"f e
ARt L,

The nexbt problen of o Juiieial nature iz the faod that the :J‘epars ant; Ayabs
in the gounltzy ecertainly wust be given religious freefow whilevey olae they ars do-
nisd. Yot these twe sceligions sriginated nol among stabiered groups im different
saebions but in seif-govarning nodlons. Thelr religlons contain within themselves,
23 an integral i, definite rulee of substantive law, pariiculesly with refarsnce

%o domestle relstiong, Ho Jow would consiter hiwgelf legplly married op dlvoresed
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mliess the determination wers mnde in Acgovrdence with the rules of his religlion.
He erpouts thed heve In Palestine, the homoland of the Jews, theze mules will be
agpplied Lo hie dowestic rolotiong and his wills, etw. To the Arah, hovever, It would
be Blagphesy Yo bs guided by those wama princlyelas a»nc} he denands that ths zul~s of
hig we¢iizglon, Moldmmediswm, he the legel omes ,Mgggﬁd yehiol for Indk of re~
ligiows fresfom. The Byitish weys fhus piscod Detwssn the two homns of & t't-ilem::ﬂ
In this miter. There were In addition to these sxitrsovdinnyy 4ifflculiies, the
problem of several self governing commniiias .a/ag well-ag the vesd vhich presenbs {i-
self vhen any Jodictal spebem is %o bs evolved, of a territorial subdivigion for ths

3 .
convenience of litigenis and appeliate tedbumeley fiof & o fubcid Lot wome To A0 Guli,

The fovegolng difficuliies ave some exawples of vhat had %o be solved
in the oreation of the Judicial systewn aud they.os well as ssoy others, Yere sucosug-
fully resolved by the plan vhish was evenbuslly adopted. nor wms it as compliented

a2 the muber and maniiude of the obsiaclos wight Seem bHu Muggesta

Fipet Ieot us Soe low the veligious yeoblem wos attscked. It mas the e
mogt frought with danger and most lwpoxtand frowm hoth 2 political and 2 worsl stonds
point. It was ot Se much in criminel Tew thas the contending feetions wers intevested,
nor in the roles of yeal properiys They vanted the vitel problems of weyrioge and die
voree soltlsd in fiepovdunse with theiy relipious Leachings, nor would they he satige
fi~cd here with fEet duwel system of marrisge and divorce shich they hod %o 2ccant in
other gountirles. In the Unlted Biates Loy ezmmples & Jawish wvouple way De comglecely
and finally divoeresd from one suoklisx by the Sunreme funwb, 0%, neither sy be
mzrried again by 2 minisier of thelr own faith miless they flvest obtain & divoree in
accopdance with tho Jawish L. THey are 8% one and the sows bise, beth wmoeeied
and wnmerrisd. Mo such solubion would matisfy them heve in their homalapd, With
the Ammbs, Living wnder Mehomwedsn reliplons miles, the same pripeipals apply. This

was solved by what I clossify as th=firgt brench of the Judicial System, %he relisglous
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brench. There were orpenized thzee sepaynie veligicus conrts. {(ne for Moslems, one

for Chyistisns, and one for Jews.(l)

The Moslew rellgions courts ays the most powerful, sxerpising & Juriddice
tion which Asbes Pagdk to pre-Diiish himed, over not only Palestinian Moglems, but-
211 memhers of thelr meliglon in mtiers of persomal siatus., They alsc have jurisdic
tion ovey internal adw'nistzatlion of the WlEf , or swall religious communiily of the
Moslams.d) Thare is en appeal pormibied to the PMoslem Hpliglions Court of Appeals®(3)
whose determination was £innl. Any Hohowwaden in Palestine, no i’ er vhet his eitizen~
ghip is, must subait his litigatlon with poference to "Domestic Belalions™, wills, end

similay fidids Lo the Vosiem Religlous Coudt.

The Rabhinical Courbs of the Jowish weligicns commnity was giyven power
less broad, hut sufficient to satisfy their raquirements. They wé Tzclusive Juye
isdiotion over ratbters of marviogs, divorce. slimony and wills of Prlestinian Jews.
Uniilke the Moslem Rellglous Goury, they had neo exclusive Jurlsdiction over fovelan
FewB in Palestine, but where foreign Jews were concesned. all the parties could

woluntarily submii their oese to the Jowish Rebbinmlesl Court.(d).

The saveral Ciz'i.stian commnitine were also glven Jurisdiction oyer
their ovn mevbers ln the S2M8 DONNEYTs 1.9s, eXclusively ovor Palistinisns and by
gongent of 21l payrties aovey foreiszners of thely zeligion. Both Fmbbiniesl and
Christiar Courts hed Juplsdietion ovey the intermal adwinistration of the Wakf
or religious cowmmnity of theiyr particuler relligion.

Thig left two conbingencies unpProvided for. ¥Fiest those members of
Jowish op Christion seommliiss who wore foreigoners snd 434 not wish o submit theip
glaims to thely religious court. These persons hrought thelr dispute to the Districs
gourt, about woich mwore will be said later. In this disizict court, the substantive
law of the vlacs of their clslvenship io apglled, bul they wiy not srant o diverse

to & forsign subfect. The Britlsh subject my derand ixial before & cours entirely




British in choractey wails the cltigen of other paticwplities is trled before the

vogolor District Court with his own consul present.

Sezond, thers often might myles donbd ags to which Beligious Gourd has
jupisfietion. Whers o guestion of sisbus invelves merhers of differant religious
commmitias, for this purpose twe British Justices together with the Cplef Judge
af which sver Religious Court glains exglusive jurlsdlstlon &it as o speeial tride-
wnzla{8) They do not dsteymine Ghe case but only which ecourt ghall brve jurisdiciion
to toy 1%. On this eonvl the pesition of the Heligious Judges 1s advigopy.{7¥) The
decision debermini~g which ¢ourt is io have jurisdietior over fhe dispubed crse is

made by the two British Justlces.

Thers met be in svary coumiry a {ourt of General Jurisliction vhere
most oriminal and civil sases arxe bried. Neny countriss bave this sourt with no
others, but even in Paleshine, vhere several otherscotrts are necssenry, ib is the
packbone of the Judieinl Systesn. This, I vlessify as the Seoond Branch of the Pale
estinion Judlcial System. AL the bob.om of this brsnch are the ¥egiatrates Cowrds.
These wonpts esercise jurisdiction both eivilly sad oeiminally. They balke erininal
cages in which the maxismm penslby does not excesd one yezp In Drigon or & Tine of
ono hundred Palestinisn pouwnds.{8). &1s0 certain épumerated criminel acte such as
possessien Ff druge, failure $o mmy tobeceo dubies and certain immlgration erimes(9)
and cerizain ections for ejecbwent and pertition. Theiwr jurisdiction mey be changed
by the T,gh Comoissioner but Ia genewal it is oinor cas-g involving P.1219) or less,
2Ha eriminsl casaes whers they tupese 2 fine of PIO or less or Fifteen days in jeil
oy less theip declaion iz final. IT the punishment is greaber or im oivil cpee if
the claim is for move than 20 pounds theve may be an appeal do the Disirict Courd.
Those few realty actions peremitted the Magistrates Courd ave appenlable fo the

Tand Courb{i0).
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The nezb subdivision of this Branch is the Distrield Oourt composed of the
Chief or Prssident and zt least two others. The Jurisdicgtion of the Distwrict Court
ig Both appellate and originel. .e}%?zmals from The Magistrates Courts are heard hers
and 8lsc many typas of eases in court Lor the firset fivme. A we bave sean Torelgners
my have theilr status detercined in this cowrd, Civil oy crimizal aghlons which canmed
be beard in the Yagistrates Oourts are rendeved the Jurisdictlon of the Ristrict fourt.
Tao judgas sit for eases of less 'i;“zzan%fj{f} or punishment is lese than three years in
j2il, s0d the President of ths fourlt and at lesst fwo others eit for cases invelving
mova or Where punishment excseds thres years in jail.{11} Tereigners are iried before

a gourk of which the mjority is Byitish.

Sinee crimes of any conssguence which heve been heard originslly in the
Hagistrates Courts my be appenled i:nl the Dissriet Cours and also the xesd.pyrimes
which we hevs wonid claseify as felonies ars teled in this court in the first instemwe,
the bull of the erisinel oesss pags through §is court. There 19 ong eXxeepiion o
this we will be shove latver, Grimes punichable By death ars vt litlgased n the
Tgtriet fourt. A1a thd dudlk of eivil cnewi either by appeal or oviginally pos
vhepugh this gourt. Tuerefore, 1% hoa been stategically divided into Distriess
corragpond ing voughly to the geographical subdivisions of the country. Tach
Digipict Courdt heawps appeals from tha Maglsbzotaes fouvts in its dlatricd. So much

Tor bhe courd which is the =wsd asctive one in Palesgilina,

B.ere is snovher Goors of anproxieebely egupl standing in Polestine
Fulfill ng a gifferent pur ose. Beesuse the siatug of titles in Palestine is vesy
mvsuzl ond beceuse of geviain political considerations a seperale court hms been
establishaed o tvy lond eises. Thers was & time in the history of “his land (which
hrs been Geseribed as flowing with milk and hovey when land was eonsideved a burden,
flasss wers high and lads of sultivaiion Jed o seny pesple sbandoning thely land.

I;T'k'@A % -Qawg! Mot Mnh( (M‘f;'sﬂ:ﬁg{ ﬁzﬂg,—umﬂ ELr Jw&;«,ﬁsﬁﬁfﬁm




i -

The veal reagon, in wy opinion, fopr the eciahlistment of 2 sepzrate Land Court is
.pulitieal. The Jews and Agabs in theiy pivalyy for svpromey conaider title to

land 28 a very importent wenvon. Roih Peel that if thelw gvous owned the land

they would be in & hetter poslition Lo oust the other, This pogsibliity of blas lad
the British to osiablish & weparate Land fourt. This sourd hetrs appeals from the
Magistrate Conrt with reforence to thile and hes originel jurisdietlon over all o ther
land cag s tut not swelusive jurisdiction beczusse the Chiel Justice has the powerte

order 2 land gise to bs hoxd in the Nysiviet Court{l2).

Their is s$ill anotber court In this E?e,eoml gmneh of the Judicial
Bystems It will Do noiiced fimt distincitions are made all throvgn the set-up inths
importonse of caser. The wore imporiant eases ave gegregnbed and heard sepmrately.
Hyen whers ¢as s of diffovenct imporiouee ars heard in fthe same vourt the rules row
goire ¥hnt wore judges b2 mprssent tlan when they are less important. On the same
ganeral nrineipnl Palastine has set up 2 dourt known sa the Court of Cviminel Assl me,
This sourt hng exclusive jurisdichlion over offenses punishable by death and consl sis
of a Suprens fourt Judge and the President znd two other Judges from Nisbriet vhere
gape i3 briedse thait torve 13y bhe as mony Gourss of Celimianl Asslze as thore avs

District Comrts.fiB)

¥ram all these three Conrts the Distriet Cours. the Lend Court, and
the Gourt of Griminal Assize, declsions may he apoaslsd to the Palestine Gourt of
fippeals. %This conrt pexformg two fumations, an Egulty funcbion, thrt is, it hears
patitions on var.ous matlers neepssary for justice. hul noi otherwise provided for.
Et was ITom a similer definition of Jurisdiction that our early Courtc of Tguity
expanded in Common Lew timas %o moch greater importence than they started with,
but thai is noit likely to hapren in Palestine beteuse of the alrsady great pover s w
jgting in the Buprems ﬁau:ei;:] These Bquity povers may be adwinistered hy o elngls

Jodge. Thev also debtarmine gquesticns of charze of venus for the threo couvrits whess
agpeals they hear ro well 23 priers of injanchior weigpqis apd Hobsas Corpus.
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For this Heyach of their funclions and when it gits ~s 3 High Couri hesring an
appeal Lt oust consist of af least twé Judges, one of whom must be British, ¥hen
the appeal is by = foreigner from a desth sentenes thepe must be three jJudzse gib-
ting ot least two of whom mmst be British {14)

Aghas heen provicwsly Dointed ont the Bribish are responsibla fo the
Lezague of Motions, 2od no conntry or individusl is abla to be responsible for
sowathing over which he has no npowsw, Thers axs varioes features in the Judlclad

System which aye the rasult of an attempt on the part of the British fo reiain this

ooy, Fivsh and of greabest irpor mnce is the ¥igh Uomaissloner, & British appointee.

The staintes of Palestine pardicviarly in dealing with the Jpdicisl Bysten leave

a great deal to the dissvetion of the Commkssio er. In addltion to that 1t iz ha
who sppoints all the Julges in all the courts we lpva so Far discusged as well as
in those o follow. Thig gread powey over the person@‘.{;‘k@j of the Jpdiclayy Thelps
grently. In addition to thils, howewer, the Ba»liish have trisd whenever the situew-
tion 1s dangsrous or the casze i-mortent %o have British Jydges sitting on it. ¥For
gxample the Court of Cpiminzl Assize is cowposed of & Supremz Ooust Jedge vho is
vsually Brisish, the President of the Locsl Distriet Court vwho iz alweys Briiish,
and twe octhers vwhe may or may not be British. But the resl denger fo the mmndate
of Breat Brition con only come if a2 foreign nation protests to the League., To
foraestall ¥hls the Judielal Systom provides many protectims for forslgners. Where
a foreigner i= to be tried even hefore n ?éagis;tmﬁe Gourt for a comparatively
minor offonee, he mey demind theil the Magistxate be British. In sowe instansces

the maglstiniec gets & case and on looking inie 1t fihds that he has no Jurisficis
ion over the case. He then govmits the prisonsr to be trisd before the proper gourh,
whether it ho the Distxleb Goust oz the fourt of Criminel Aesize. In such & oose
1 the priscner is o foveisznew, he moy dewsmnd that the wojordty of theCounrt before
vhich hie is %o be tried he Britigh, and ITf he appedls 48 ke my from elthey the

Distx»ict Court or the Court of Orininal Assize to the Palestine Gourt of Appenis
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he my =ake the romwe dewmad there. Hyen in Civil cases & foreigner who aften feole

he will get bebler treatwent before & British Judze than from patives of Palesiine

may demend thai the?w be at least one on the Disiyiet Court bench and a wjority of
them on the beneh of the Court of Appealn. A% & gbill further precovtion, the High
Commissioney must conflrm 21l fdeath sentences. Also in Clvil waiters where the Gispuie
lnvelves move thow five hundred Engish pouwnds, the tase way be appealed further to

Bis :al;a,jes-by.,. the Ying of Englond.{15) The verious praceustions prevent to Some degras
the probebility of mative Justloe arousing & protest frow gowe foreign governwent.

1t is particularly sigpificant in this era of pretests flying buck and forth suong
natlons that the Lesgue ne found 1ittle difficuliy in venewing the British Mandate

of Prliaasking.

Adnother att-mpt on the part of Great Britdin fo keep prejudice from
affeeting justive is the omlssion of the Jjury idea Fyom the Fudiecisl Systam of
Palesting. Whaitever mey be said for the meriis ordemerits of the Juxy systewm, in
othor conutries, dues nob hold in Palestime. The powder keg of religious and regial
strife might too easily be touched off by & jury verdlct. Prejuiice is omeh Dofe f r}r’ef/
to influence & Jury than o couwt and the wevbers of & jury lack the Judieial sanctityr
vhich after the sendition of & verdict protects o Judge Ffrom sharses of unfaimses.

S0 muguel as it sseme in & Judleial Systew organized Ly Tuglishwmen there are no

Juriss in Pglesiine.

Ye now come to the Lkird Branch of the Jydiciel System which is not
nmtion wide in fcope but local in moture 1t is divided into two pares. The firss parh
comprises the Municipal Courts. Many commumities in Palastine are self governing. They
axe towas or cliles in which the eitizens mpke thelr own mles and by-laws. These
have no effedd cubside the eity yot no city could be properly governed without these
ordinances, The Jurisdictlon of the ¥sgistraten and Distriet Courts does netd wover

thess inmtauncey go & sephrals court hes been provided. These judges like 2ll the others
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sze aprointed by the Wigh Coumissioner for Palesbine, but he chooses from the leading
citizens of the Wurlcipality, whome oxdinences they are o enforge. The pilizens iale
instruction as to the lav fron the Ghief Justlee of the Dastrict Oourd in walch their
Honivipalisy is situated. They my lmpose 1o penalty grenter than P5 fine op 1B days &
in Jail or both. 3nt the desision of this Court must nevertheless he reopectel. There
is pevedssion to appeal to the District Court frow their raling % thevs iz & prow
vision ihet if anyone awpeals without werit, then the District Dour: may imereass the
pimishaant a2s a deterront. Phis bas the effect of Preventing frivolous appeals which
werely ¢ noum the $ime of the Court, yetlt permits honest litlganits whose clé.ima hmvre
& basiz Yo appsel from appavenily wnjust decisions.{18) The town of Tsl Avid hog s

sl & eowrvt.

In splée of thess vaxious courts and the 4ifforens mathods by which loope-
holeg have Beon plugged up, there might still be soms mabives vhe fere not getilng
Justize. These cxs taken gare of hy the. Sacond Court which is locel in matutve. They
=re the privitive tribes in the outlying district of Baey Sheba. They have boen yuled
by theiv cwn Sheilss for generations aand Sheir princlpsls of law ars 85 Qiffersnt Ffrom

o
those of the rest of the countymy thas & special proviclon had to he mide for Lhem.
I is en altepl to reconeile the primitive mative lnw with Buropean Rules of Jushite.
The Tigh Gomzissioner had power ¢ establish it and hee the power to abolich 1%, It
is sn exveyiment 1ﬁ primivive self governmamt. Here barefoot shellks sth 11l mete out
Justice scoordiag to anciendt t»ibel laws. Thelr decisions my be apperled to a
Speglal District Gourt which sits enly in thatDis.rick. This courk hes two assosors
{in the mature of advisors to ths Gourt) whe are ghosen from the eolders of the neighbor-
hood to advise the Bistrict Court on the loocal eustoma. HFo move than one of these wmay
belong tv theiwibe of sither of the contestania hecapse thess weople are notoriensly

clannish. They bave no vote in the final decinion, but they may have iheir opiniong

vecorded in the mimutes. In gemersl the twibal law is upheld unless it iz vepugnant
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to nadurel Jnstice and moyality.{1?)

S0t summvize the Jydielal Bystem we find, fizst: & cowplete religlous
%ranﬂﬁ subdivided into the thyee dowivant religions having jurisdicilon over mrrisge,
divevee, logitimacy, wills and such matiers of personnl sistus. Socond: a2 Branch hay-
ing generel jJurisdiction with lower Comrbs dealing with minor metiers, and 4 tentral
Disirict Jourt with both eivil and erivinal juriséiction and the Land Courts and
Courts of Oriminal Assizey Alsc 2 Qourt of Appeals, which heavs coses oviginnting
in any of the thwee subdivigions of the Systems of the Cenbral Brench. This Uourt
corresvonds =wost closely to the Judicial Bysiems of the other countriss. Thivd: +the
twe separaie pheces of Judiciayy stuck on to plug up the holes left by the ather
Courss, mmely,. the Bumicipel fouwrts apd the Unigue Tribal Courts of the disiriet of
Beer Sheba. Appesls from those fourts may be teken bo the Dystrict fourt go that
the whole Judicial Systen is woll tied together, It isiafter all, a remrlably
simple systen for & comizry with so many confliciing werietiss of legal philosphy o
consider, and so many politicel problems both internal and extemnel to dbs tsken into
account. The system bos worked well end fairly in the psst. Nona of the &ifficulities
4% was designed to prevent have occurrad and its originators may feel justly nwoud of

their accomplishment.
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